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OmHoTIOJI

OHAXYY 36BIeMXHUT YiceiH HWx XypibiH
HaMpBbIH UyYJTraH 3aBCApJIAK XaBPbIH 4YyJraH
9XJI9XI3C OMHOX 3aBCPbIH YeA Traprax OaifHa.
OHAXYY 3aBCPBIH Ye€3p XyyJdb TOITOOX
OaliryynnarbslH HP3X dYyyJarasHaap
X3JIRJILYYI3X33p OpyyJiax 3K OyH IIUHD XyYJlb,
XYYJIUIUH HOMOIT ©OpUIeNTUHH TyXal spua,
XOJIIILYYISr HUIR sBaragar. OIoH yJIChIH
apOUTPBIH IMIMUIAST TYpPLUJIAarblH Tajaapx
XOIIIYYIT Hb MoHron YickiH ApOUTpBIH
TyXal XyyJIuUWT MUH3WIBX3J XyBb HAIMIDP
opyyJiax Hb rapuaaryi 0usaa.

JpaxuitH HATIyT33p AaiiHbl 1apaa YHASC CYyphb
Hb TaBUTACaH apOUTp Hb ©HOO Ye[ OJIOH YJIcal
apuJDKaaHbl MapraaH IMHHAABIPIAX XaMIHHH Yp
HOJIeeTI apra X3pa3rcanj TOOLOII0X O0JCOH
OaiiHa. ApOuUTp HP MMYYXd3p Mapraan
WUUABIPYYIAIX HAPUUH H3APIITIU  yHlI
aXwularaaTaid xapplyyjaaxaj TalyyAblH XyBbJ
[ar Xyramaa, 3apAalibll HUII3J X3MXKIIIIIP
X3MHIX OoJOMXHUTr onromor. [3Bu, yp
HOJI00TIH apOUTPBIH Yl a)KUILIaraa Hb JaH TaHIl
aluBaa XyYyJIMWH Halipyynara, 3aanraac
xamaapaarryil. Xyyiabp Hb eepuiiree
XOPATKYYIIRITYH Oerees XyyduilH HIyAapra,
YHOH 36B XOJPADKIWIT Hb TYYHMHMT TrapiaH
X3POATKYYIAIX MIPTIKHUIATHYYL OOJOH
X0JI00T /10X 3aXUPraaHbl AKWITHYYJaac UX39X3H
xamaapjar Hb TojopXxoi roMm. HaitaBaprait
XOPOKYYIPrd Oaiiryymararyid Xyyiab dpX3yHH
HIMHAWIRN Hb €plee anuBaa OHEeT dYaHapryH
AEPAT EOPUWISINITHH Tajaal TOPXUAT Omii 00ITOX
OHOJIBIH aCyy/I1aI 00JIOX FOM.

MoHnron Yiic Hb OJIOH YJICBIH HUMIIMII3TUNAH
WIPBXTAH THITYYH Oaiicaap upcaH ommdd. Tuitm
y yrtraapaa MoHron VYJChIH 3acruiiH Traszap
ApOUTpPBIH TyXall XyyJHa IIMHIWIIX acCyyAIbIr
aB4 Y39k Oyl 9HO® yel OJOH YJCBIH IIMJIAST
Typlularaac cypajimnax Hb 3YHH X3par Ous3an.
I'»Bu 3HAXYY anxambIir gapaa MOHros yJChIH
apOUTPBIH TyXail AYp3M, JKypPMBIT HATTIAH
OonoBcpyylax OONOH apOUTpPHIH
OaliryynnaryyabslH LaallJblH XOTXHUI,
M3PrKUIATIH 033X 33pradp Japaaruiln
aJXamMyyJIbIT XUHUX X3PATTIHN FOM.

OHAXYY 36BJI6MK Hb MOHron VYICHIT OJIOH
VICHIH TYBIIHWUH apOWTPBIH YW axuiaraa
SByyJaxaa XOTIeX OJXHHUWU alxaMbIT
XIPATKYYIIXI Tyc OOJIHO THASLT OMJT UTIIK
OaiiHa.

Preface

This circular is issued in the interim between the
autumn and spring session of the State Great
Khural.  Such interim periods typically
experience an increase in discussions about
proposed new legislation and the amendment of
existing laws in anticipation of the reconvening
of the legislative authority.  Certainly, the
discussion about best global arbitration practices
will provide the back-drop for an amendment of
the Arbitration Law of Mongolia.

From a tenuous start after the First World War,
arbitration has come to be regarded as a highly
efficient method for resolving commercial
disputes in many jurisdictions. Arbitral forums
can save contract parties considerable time and
money in resolving disputes when compared to
more complicated process of court adjudication.
However, effective arbitration does not depend
solely on the draftsmanship applied to a law. Itis
axiomatic that laws do not enforce themselves but
depend upon the professionals and administrative
experts for unbiased and objective
implementation.  Without a dependable
administrative body, legal reform becomes a
theoretical exercise which results in the
appearance of positive change without its
substance.

Mongolia has generally been an active member of
the community of nations. Hence, it is quite
natural that the Government of Mongolia will
seek to learn the best global arbitration practices
as it considers amendments of the Arbitration
Law. However, that is only a first step that must
be followed by examining the procedural rules
for arbitration in Mongolia and the further
development of arbitral institutes committed to
supporting the careers of professionals and
experts in arbitration.

We hope that this circular will be a useful first
step in the direction of Mongolia becoming an
international class jurisdiction for arbitration.
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OMHOX YI

MoHron YIIChIH 3711iiH 3acar YCP3HTYH XOKIK,
yiam Oyp Tepeinkuk Oyl eHee yea MOHroIbIH
O0omyioro 0oJIOBCpyyJlardyuJi OpPYUH YEHIH
OM3HECUIH CTaHIApPTYyIbIl ©OPUHMIIYYI3X Hb
TYHIBIH dYyXal [OM. MOHTOJBIH OW3HECHIH
OpYHUHT CcaiKpyylax uYyXajd HAT ajlxaMm Hb
apOUTPBIH MMHUHATIIIUUAT aMKHJITTalraap
X3PADKYY/IdX siBHal Oereei 5H® Hb OAr66
Tyarapaan Oy# OdpXMIIIYYAUUT TaBaH
TyyJlaxaJ TOJUUIYI XOpeHIe OpyyJard HapblH
UTTAIIUIT HOMATAY YIIIX3 a4 X0JIO00T TOITOMH.

VYr au xombormieir Hogan Lovells, USAID,
Mowuron naxs AMepHUKuitH Xyaannaansl TaHXuM
OJDK XapaH apOWTPbIH OJIOH YJICHIH MIMJJIAT
TypLUIaryyIbIH Tajaapx SHAXYY TOBXUMOJIBIT Ta
OyX2HA XYypraxk OalHa. DAT?I3p MMHUIAAIT
TyplUIaryyjaac cypanias, MOHIOJIbIH HOXIIOJ]
ToxupyyJcHaap MoHron Yic XyBUHH XIBLIWI
Hb OYpIH WTIK YaJiar TOrTBOPTO apOUTphIH
CHCTEMT)HH 00JIOX FOM.

Mouron VYicein Epenxwuiineru I[. Dn6armopix
casixaHbl HAT9H WITTANITIY) TOM TOPOOC yxaaiar
TOp PYY IMWDKAXHNAT yprancaH oundd. bunauit
Y32k Oyiraap yxaajar Tepa OuI dyXxam dHIXYY
apOUTPBIH MIMHATIAN IIUT ©OPWIONATYYIUNUT
30pPUTTOWIO0p XWMWXK 4YajicaHaap Xypy 4YajHa.
MoHnronn mapraaH HIHHABIPIIX XaMTHUIH
MHUJII3T MEXaHH3MBIT OHMH OOJITOCHOOp
apOHUTPBIH candap TOPUIHH adaar HUMTIIJDK, HITYY
qyXall acyyUIyy I A39P33 TOBIOPY aXKUIUIaxal Hb
Tyclax IOM. DHIXYY TOBXHMOJ Hb apOUTPHIH
MIAHATTAJIMUT  aMKUJITTaraap epHYYIdXd]1
apOUTPBIH YHJI SIBOBIH Tanxaap OOIJIOTO
OonmoBcpyynaruug OOJNOH XYBUHUH
XOBIDIMHHXHIL ~ X9p3r 000X, IIMHD caHaa,
MPUIDTHIT eTreX 30PHIITOTOHTOOp Tapy Oaiiraa
IOM.

ApOUTPBIH MUHATIAN OO TACPANTIYH siBaraax
yin sBin. Mitma 6w Ta OYXHUHUT 03pXIIIIYYadd
60710MXK 60NT0X, MOHTOJIBIT IDNIXUIH XOPOHTO
OpYYJIAJITBIH TOMOOXOH TeB 00Jrox apra
3aMyyJIIbIT OJIOXBIH TYJJ OWIPHTINA XamTapd
AKWIIIAXBIT YPhK OaifHa.

Foreword

As Mongolia continues to experience significant
economic growth and its economy becomes more
diversified, it will be increasingly important for
Mongolia's policy makers to adopt modern
commercial and business standards. A key
element to improving Mongolia's business
environment is the successful implementation of
arbitration reform that not only meets current
challenges but also improves overall investor
confidence.

With this in mind, Hogan Lovells, USAID, and
AmCham Mongolia are presenting this circular
on the best international arbitration practices.
Through learning from these best practices and
adapting them to the Mongolian context,
Mongolia can create a sustainable arbitration
system on which the private sector can rely.

In one of his recent speeches, the President of
Mongolia Tsakhia Elbegdorj urged the
Government of Mongolia to shift from big
government to smart government. At the essence
of smart government, we see initiatives like
arbitration reform playing the biggest role.
Through the establishment in Mongolia of the
best dispute resolution mechanisms, the
arbitration sector can help the Government of
Mongolia ease its burden and focus on its
priorities. This circular is aimed at contributing
insight and knowledge regarding the arbitration
process to policymakers and the private sector
with the goal of making arbitration reform
successful.

Arbitration reform is an on-going process, and so
we welcome you to join us as we explore ways to
turn challenges into opportunities for
international businesses and promote Mongolia
as a destination for global investment.
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OMHOX YI

busnec xoopoHABIH 00JOH OH3HEC, TOp
XOOPOH/IbIH XapUJIIaaH/ IIIMHA TYyTaM YYCIH Ouit
0ok Oy acyymiyyIwll apOMTp IIWT MapraaH
MIMAIBIPIAX apra 3aMmyyzaap MUiIdX XaHiara
rapu wpx OaliHa. ApOWTp HBb MapraaHbIl
IIYYX?3C TrajHa XOHJJOHTHUHH 3TriIda33p
LIMIAYYJIDX YII ABLBIT X2/119T. busHecuiiH amap
4y canbapaac yJx xamaapaH apOuUTp Hb
XyJaJJlaaHbl MapraaHbIl MUUABIPIIX XaMTHIH
00JTOMIKTON apra 3aMbBIT caHald OOJTOJOT
OHIUIOrOTOM.

I'amaanpIH yac OpHYyYI OIYYX93C raHa MapraaH
MIUHABIPIIX apra 3aM Hb TOTOOABIH OM3HECHUIH
OPYHUHI JADMXKUX TONUUIYH XOPOHre
OpyyJdaryjiblH HUTI3JIUUT HAIMAITAYYJIIXD]
UX29XOH HOJOOTdIH TIIIAITIH CaHal HATIRI]
OaifHa. DHAOXYY TOBXHMMOJ Hb OJIOH YJICaJ
XOPATKIIT apOUTPBIH XaMTHHH HIMJIAAT
TypLUIaryyIbIl Oartaacat Oaiiraa.

XyBUHH X3BIIWJ, XyYJIbUHJ, IIYYTYUd, TOPUNHH
00JOH XyBUIH Oalryymnimaryyja 3HI33C
X3PATIPATAIN MAIIAIUIII OJDK aBU YajHa Oalix aa
K Hallax OaifHa.

Foreword

As issues arise between businesses or between
businesses and government, alternative dispute
resolution mechanisms such as arbitration can be
a possible solution. The arbitration process
involves resolving disputes outside a court
system where an impartial third party decides the
outcome. Regardless of the sector, arbitration can
provide a sound alternative to resolve
commercial disputes.

Countries have found that the option of
alternative dispute resolution improves the local
business enabling environment and helps
increase investors' confidence. This publication
offers an overview of relevant international best
practices.

We hope that businesses, lawyers, judges and
other public and private stakeholders will find it
helpful.
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OJ10H yJICBIH apOMTPBIH WA

TYPULJIATBIH TAJIaapX
30BJIOMK TAHWJIILYYJITa

Circular on Best Practices in
International Arbitration

ApOUTp Hb YYCCOH MapraaHbIl TAIyyJbIH TOXUPOIIICOHBI
aryy, Mapraal Tacliax xapaar O0yc OypanmpXyyHUHl eMHe
NIMAABIPIIAX apra oM. ApOUTp Hb XaanTTail 0eree]1 TOBHIT
caxucaH XypajijaaHaap MapraaHbll IIMAABIPINIAT Oereen
TOPOOC 30XUILYYIDK, XOPITKYYIIAT.

OJoH yINCBIH XyJal/iaa, XOpPoOHre OpYYJalIT HAIMIIIIXUNH
X3P33p XyHajlaaHbl MapraaHbIT apOUTpaap MUHABIPITYYIIX
SBJIAJT HOMOTIMK Oaifraa Tyn apOWUTp Hb OJIOH YIICBIH
Xynangaa, XepeHre OpyYJIalITBhIH Oapar OyX YHTIIIP
YYCCOH MapraaHbIT IIUHABIPIINX ToJ apra 0051001 6aitHa.

OI0H yJICBIH apOUTPBIH @XWijlaraa Hb OW3HEC 3PXJATYHL,
XOPOHI'e OpyyJIardui 00JIOH yJIC OPHYYAbIH XOOPOH/ YYCCIH
HApUHH 93Jp33T3H MapraaHbll MMHUAABIPIIXI HIYY
TOXUPOMXKTOMH Oaiinar. YyHUH JaByy TalyyAbIr 1ypABa:

- TanyynbiH Oue 1aaH COHIOX 3pX: apOHUTpaap MapraaHaa
HIMAABIPIYYIDK Oy Talmyy 1 TyXallH Mapraa MHHABIPIIX
YHJ @XKuJuIaraalbl TyXa epreH XYpIsHUH COHIONT XUIX
oomomxToit. Tyxahmban Tda apOWTpUWiT, MapraaH
HIMAABIPIIIXA X3P3MIIIX XYYJIUHUT, apOUTpPhIH aXxuiularaa
sIBaryiaXx XdJHMWT, apOUTPBIH aKWularaa siBargax ra3pbir
COHT0 O0JIIOT.

- TeBuiir caxucaH XypaJjjaaH: ajuBaa MapraaHbir
HIUHIBIPIIXUIH Ty 30XHOH Oaiiryyican XypajigaaH Hb
X9H HOT Tl YWITUHIICOH OyC, XapHH IMarT TOBUUT CaXUCaH
Oaiimar.

- IlpouecchbiH ysiH xataH Oaigaj: apOWUTPBIH JYpPMUNT
HXOHX YJIC OPHYYJAbIH HPIIHUU XOpATr MIUHJABIPIIX
MPOLECCTON Xapbllyyd0anm HMX?3XdH ysH XaTaH, MeH
XOPAMXII Xsu1oap Oarmar. TuitMa3c apOUTPHIH MpoIece
Hb HXJHX/JDD 66p ©ep VYIC OpHBl Xyyidb 3pX 3yHn
XOJOOTIONTOW  MapraaHbIl XamaaTraH IIMHABIPIIXI]
30XMILIOT a%K33.

- ApOUTpPYABIH TOAOPXOH YMIJI3I33P MIPIrIUICIH
oaligaJ: ap6I/ITp‘II[bIF HX3BWIDH apUKaaHbl sMap
YUTIIIAIP MIPIIUICOIHUNAT Hb, MOH €6 06D YJIC OpPHYY/IbIH
JOTOOJBIH XYYIHHUT XOPIriInK YaJax daJBapbll Xapraja3aH
COHTOJIOT.

- ApOMTPBIH IMIAABIPUIAT rYHIATIIX daiiaaa: apOuTpbIH
WUHABIPUNAT TYULATIIX Hb rajaajl yYJICHIH HIYYXUHH
MIUAABIPUNAT TYHITIOX TYBIIMHT OOIBOJI XapbIAHTYH
eHJiep Oaiimar. ApOUTpPbIH IUHABIPUIT HIHHXYY ©preHeep
TYHIPTrMK Oonmor Hb MoHrou Yiic 6onmoox manxuite 149
OpOH HATA’H opooxa Oyi [amaansiH apOUTPBIH
MIUHABIPUNAT XYJIIOH 30BIIOOPOX 0a OMemyyiIdX Tyxai
1958 onbl Heto-Mopkuiin KoHBeHIMT# X01600TO# 10M.

- Hyym xagramanr: ApOutpaap mwmiiyysok Oyii MapraaH Hb
YHIOCHUH WIYYX axuwularaar OO0JBOJ XyBHUMH HYYLbIT
WIyy cailH xaaramax OoioMik oarojpor. I@Bu yic
OPHYYIBIH apOUTPBIH TyXai XyyJbJ HYyIJIAIbIH TYBIIUHT
XapuIaH aluiryi Oairaap 30xuiyyJscan 6aix 60JIHO.

Arbitration is a form of binding dispute resolution, which
emanates from the agreement of the parties and is conducted
before an impartial tribunal. Arbitration offers a private and
neutral forum for dispute resolution, but is regulated and
enforced by the State.

The growth in international trade and investment has led to a
greater use of arbitration to resolve international commercial
disputes, and arbitration has become the principal method of
resolving disputes in almost every aspect of international
trade and investment

International arbitration is indeed particularly suitable for the
resolution of complex commercial disputes between
businesses, investors and States. International arbitration has
various advantages:

- Autonomy of the parties: the parties to an arbitration can
influence the dispute resolution process in many ways, for
example by choosing the arbitrators, the governing law, the
language of the proceedings and the place of arbitration.

- Neutrality of the forum: arbitration provides a neutral
forum for dispute resolution.

- Procedural flexibility: arbitration rules are more flexible
and less complex than most national rules of civil
procedure. Arbitration procedures are thus usually more
adapted to the resolution of disputes concerning different
jurisdictions.

- Technical expertise: arbitrators are often chosen for
their experience in specific commercial practices and for
their capacity to deal with different national laws.

- Enforceability of the awards: arbitration awards are more
widely enforceable than national court decisions, mainly
thanks to the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 1958, a
multilateral treaty for the enforcement of arbitration
awards, to which more than 149 States are party, including
Mongolia.

- Confidentiality: arbitration provides greater privacy
than national court litigation, although the degree of
confidentiality granted by the arbitration law of different
States may vary.
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DHAXYY 36BJIOMK TaHWIIYYJIra Hb OJIOH YJICHIH apOUTPHIH
LIMJIBT TYPUUIArkIl TAaHWJILYYJIax 30pWITOTOW ydup OMI:
(1) apOutpeiH X31a1P3p Oaiiryymax; (2) apOUTphIH
30XUCTOW OypAM O0JI0O0T HWHCTUTYOHHT coHToX; (3)
apOUTPBIH OYPANAIXYYHUHT COHTox 00JoH (4) apOUTpHIH
OalfipmIuyl COHTOX TIA3CHIH acyyaiyyaaJl aHxaapiaa
XaHlyyJuiaa.

1. APBUTPBIH X3J2JILI9P

BAUT'YYJIAX

Tanyyn yyccon MapraaHaa apOuTpaap HIHAIBIPITYYIIXHAT
30BII6OPY Oylraa HOTOJICOH X313 OalryyJICHBI YHACOH
I93p apOuTpT XaHamar. YT apOUTPBIH X3JIAIIIIPT
apOuTpuiiH OYpAINIIXYYHUH HOara’k MepABOJ 30XUX
MIPOIIECCHIH 3aPUM acyyIJIbIT TOJIOPXOMICOH Oakiiar.

The aim of this circular is to outline the best global practices
in international arbitration. We will focus on the best
practices concerning (1) the agreement to arbitrate; (2) the
choice of suitable arbitration rules and institution; (3) the
choice of the arbitral tribunal and (4) the seat of the
arbitration.

1. THE AGREEMENT

TO ARBITRATE

For every arbitration proceeding there is an underlying
agreement to arbitrate, by which the parties agree to submit
their dispute to an arbitral tribunal. The agreement to arbitrate
is also where the parties determine some aspects of the
procedure to be followed by the tribunal.

Tanyya apouTpbIH Xananuaap 6anryynax ssugaa oHeermnH
OJIOH YJICbIH WWMNA3r TypLlunarag ToouorgoXx oym axunnaraa,
XYUYMH Terenaep apouTpbIH X3nanu33puiiH YHAC3H b6ypaan

3NeMeHTYYAUUT Xapran3ax Hb 3yUTan.

ApOUTPBIH XAIANLPIPHIAH 3YHI 3aalT Hb X3JI09PUHH XYBb]
eep eep Oaix 000X XdIUH U TYYHHH yTra Hb XOEPIMOII,
TOAOPXOUTYH OaifX TOXWONIOJNI ajdbBaa YW aXujuraraar
XAPATKYYIIIX3] OdPXIIIAIITIH Oaiinar.

TuitMa3¢ apOUTPBIH XAIAIIRIPHIAH 3YIIT 322N THIT 36B ONYHX
Oy10y TallyyIbIH XYC3JI 3pMAJI3IMNAT OYP3H TyCcracaH 3CIXUUT
Oaranraaxyyiax Hb apOUTPBIH aXWiuiaraar yp IYHTIH
00JIrOX YHICOH aJIXaM oM.

Tamyyn apOUTPBIH XAIAIPIP Oaliryysax sSBIIaa OHOOTHITH
OJIOH YJCBIH WIMJAAT TypILIaraj TOOIOTH0X Oy#
aKWiularaa, XY4uH Tereyiiep apOUTPBIH X3JIDIIR3PHUIH
YHIICOH OYpAd71 2JIEMEHTYYAUNT Xapraji3ax Hb 3YHTIH.

APpOUTPBIH XJIJILRIPUTH

YHICOH 3JIEMEHTYY/

TanyyasiH apOUTPBIH XDIIIILRPAIPT OHITOWIIOH TOAOPXOUIOX
€cToil HATr uyxal Hexues Oo0J MapraaHbll TYp, JCXYI
OalfHTBIH apOWUTPBIH (HOp APITAPIHTYH TairnOapiacaH)
aJHaap Hb IUHABIPIYYI3X, MOH apOUTPBIH sIMap IYPMUNT
ammriax (Iop IITIPIHTYH Tainbapiacan) Tyxa acyyman
oM. SIMap HOr apOUTPBIH HMHCTUTYLUUHH O3ITIICOH
apOUTPBIH TYPMHUHT COHTOX, apOUTPBIH XAJIAIIIRIPII TyXalH
IYPMHIH caHal OOJTOCOH CTaHIAPT XAJDIIIPIPHHH Jaryy
0aliryyaxsIl OHITOMIIOH 36BIOMK Oonrox OaiiHa. OnoH
yacein xyaangaansl TanxuM (ICC), JloHmoHTUHH OJOH
yiceiH apoutpbiH mwyyx (LCIA), Mapraan mmiaBspisx
oo yiceiH TeB (ICDR) 33par apOWUTpBIH WHCHUTYIIUNH
caHanm OOJITOCOH CTaHAAPT apOUTPBIH XBJIIIPIPUUT
aIlINIIIax Hb MXI3X3H a4y XOJIOOTONTOH (0P A3ATr3pIHTYH
Taitnbapacan).

Arbitration clauses can come in various forms and there is a
risk that arbitration agreements will be ambiguous and thus
difficultto actupon.

Therefore, correctly drafting an arbitration clause, to be sure
that it reflects the parties' wishes, is an essential step towards
effective arbitral proceedings.

While drafting an arbitration agreement, parties should
therefore take into account the best current practices and the
essential elements of an effective arbitration clause.

Essential elements of an

arbitration clause

One essential element which the parties should specify is
whether their arbitration will be ad hoc or institutional (see
below) and what arbitration rules will be applied (see below).
It is highly recommended that the parties choose arbitration
rules prepared by an arbitration institution and base their
arbitration agreement on the model arbitration clause
proposed by those rules. It is indeed useful to choose a
standard arbitration clause proposed by an arbitration
institution, such as the ICC, the LCIA or the ICDR (see
below).
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SIMap 4 TOXHMOIZONJ apOWMTPBIH aXwWjularaar yp AOYHTIH
Oalinrax YyIOHPIC apOWUTPBIH XOJIDILIIIPT TalyyIblH
COHIOCOH apOWTpBIH YHI axuiutaraa 00JIOX rasap,
apOUTPUYABIH TOO, apOUTPUIBIT COHTOX, COJUX apra,
apOUTPBIH aKWIIJIaraa AByyJax XaJ1 339p3r HOXIUIMHT Tycrax
Hb 3YUT3U. TyyHWIdH Tanyyl TyXalH MapraaHbIl
MIUHIBIPINXI XIPIMIX XYYIUUT TOAOPXOH 3aacaH Oaifx
écTOM.

In any case, in order to be effective, an arbitration clause
should contain the parties' choice for the seat of the
arbitration, the number of arbitrators, the method of selection
and replacement of arbitrators, and the language of
arbitration. Also, the parties should specify the rules of law
governing the merits of the dispute.

ApOuTpbIH axunnaraar yp QAYHT3M Oaunrax yyAaH3ac
apOUTPbIH X3N3NLU33PT TanyyAblH COHFOCOH apOoUTPbIH yin
axunnaraa 6onox rasap, apouTpuygbiH TOO, apouTpuAbIr
COHIrox, CONiMx apra, apouTpbiH axunnaraa fiByynax Xan

33p3r HOXLUTUMUT TyCrax Hb 3yUTIN.

MeH apOuUTpBIH X3P Oaliryynaxmgaa TalyynblH aBd
Y3B3JI 30XUX YyXall HOXLIOJ Hb HYYIUIAJBIH acyyAal IOM.
Mouron YnceiH ApOUTPBIH TyXal XyynuidH 32 yraap 3y
apOUTPBIH OYPAIIPXYYH OOIOH TaIyy X TOXOPXOi TYBITUH]
HYYUBIT XaJrajax Tyxai 3aax»33. EpeHxuiiee oJ0H OpHbI
JOTOOJIBIH XYyYJIb TOTTOOMJK OOJOH apOMTPBIH AYPIM Hb
Taxyy O0JOH apOUTPBIH OYPAIIAIXYYHA HYYIBIT OYXAII/] Hb
Xaarajgax Yypar XyJIdardmrTyi. TuiMaac apOUTphIH YT
aKWJuIaraar HyyI 6aiarax XycaaTdd apOuTphIH X3JIDIIRIPT
Tycrax 00JI0X IOM.

X3 JIIRIPUIAT “OMUridp ynaax”’

ApOUTPBIH XAIDIIIPUUAT Map 9 XII03pIIp OalTyyInK
00JI0X XPAWMH Y JOTOOABIH XYYyJb TOTTOOMMKHJ TYYHHHT
3aaBasl “‘OMUr”3p YilnacsH” OalXpIr 1Iaapiax Hb OJOHTOM
Oaiimar. XoIdIIPIPUAT OWYr’Np YHIIPX IIaapajiarkir Yo
JaracaH TOXMOJIOJNA apOWUTPbIH OYpINIIXYYHHUH yT
MapraaHbIl XapbsajgaH MIHAAIBIPIAX IPXUNUT YII 30BLIOOPOH
TaTrau3axajiXyprax 00130mryi.

Another important element which the parties should consider
in drafting their arbitration is the issue of confidentiality.
Article 32 of the Mongolian law on arbitration does specify
that the arbitral tribunal and parties have to maintain a certain
degree of confidentiality. However, not many national laws
or arbitration rules impose obligations of complete
confidentiality on the parties and the tribunal. Parties
concerned about confidentiality should therefore address this
issue in their arbitration clause.

An agreement "in writing"

Even though arbitration agreements have traditionally
been accepted in various forms, national laws often require
arbitration agreements to be "in writing". Not respecting this
specific form requirement may lead to objections to the
jurisdiction of the arbitral tribunal.

TanyyablH XOOPOHAOX 3JIEKTPOH 3axmugan 33pruur “oumurasp
YANAC3H” apOMTPbIH X3nanud33apT TOOLOX TyxaW 3aanTtbir TyC

XyYyJnbA opyynaxbir 3eBrnemx 6onrox 6aiHa.

I'con xoauit 4 3apuM HeXLeN apOUTPBIH X3JIDIIRIPHIAT
OMYr’3p YHIAIX Hb XIYY, 3CXYI O0JOMKIYH Oaiik OOIHO.
OH3 TOXHMOJAONA 3apUM YJICHIH apOUTPBIH XyyJuap
“XOIDAMRIPUAH TAIMIRTID -UUT  “OWuT3dp YHIICIH -HIT
TOOLIOK XYJIIOH 36BIIeeper OaifHa.

Mouron YiceiH ApOUTpBIH TyXal XyyauiH 11 gyrasp 3y
apOUTPBIH XAIDIIIPIPUNAT “OMUTIIp YIIIICIH OaifHa TIXKII.
Tyc Xyyib 3H3 TyxalJl MOH ysH XaTaH 30XHUIlyyJaiTTail
Oereen “apOMTPBIH XOJAJILPIP XUHX TyXalh caHaIbIT
36BILIOOPCOH TAJIBIH XYC3J 30PUTHIT HIIPXUMIICIH 3axudai,
yaxuneaaw, aroan ouuue, meneghaxc, 0299pmatl AOUIM2ax
b6ycao 6apumm Ouyue”-uUT OWUTIIP XUHCOH apOUTPHIH
X3JIJIRIPT XaMaapyyJIHa T:K33.

In various situations however, drafting a written agreement
may be difficult or impossible. In such cases, arbitration laws
sometimes accept that a "record of the agreement" is
equivalent to an agreement "in writing".

The Mongolian law on arbitration requires in article 11 that an
arbitration agreement be "in writing". The law also presents
some flexibility and an agreement will still be considered to
be in writing "in exchange of letters, telex, telegrams, official
letters or other similar documents that contain the intent of a
party's agreement to arbitrate".
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I'>Bu MoHron VYiickeiH ApOWTPBIH TyXall XyyJbJ IIaXUM
X2JI0API3P CONMMIIICOH MAIPAIIINIH Talaap 3aalT Oalxryn
Oaitna. TuiimMdadc OWJ TamyyaelH  XOOPOHIOX D3JIEKTPOH
3aXHJall 39PTHAT “OUUrIdp YHIACIH apOUTPBIH XDIAILPIPT
TOOLIOX TyXai 3aalThIl TYC XYYJIbA OPYYJIaXbIl 36BIOMK
Oonrox GaiiHa.

2. 30XUCTOU APBUTPBHIH
AYPIOM BOJIOOA APBUTPBIH

WHCTUTYIUUT COHI'OX

NX3HX yJICBIH apOUTPBIH TyXai XyyJbJa Talyyld apOUTPbIH
AXUIUIaraalbl KYPMBIT ©0pCI06 TOTTOOXK Ooimor Gereen
9HY Hb TyXaiH apOUTPBIH aXKHJUIaraaHbl )KypamJl YHIWIdIX
XYyJUHH 3aaBaj Jarax Meplaex 3aaiTyyaa] HUUICOH Oaix
maapanararail oaiinar. MoHrosr YicelH ApOUTpBIH Tyxai
XYYIBI JHY 3apuMBIT TOMOpXO# 3aaraaryi OaiiHa.
Tyxainban “ApOUTpPBIH axuijgaraa sByyJjax >KypMBbIT
TaIyyA 3HD XyyJbJ HUUIYYJISH XapWilaH TOXHPOJIIIOHO”
(23.1 myraop 3yin) rac3H OaifHa. [[P9pX 3aanthiH  “9HD
XYYyJbJl HUMIYYJOH” TAICOH XOJUIITUMI HIYY TOJIOPXOH
00JTOX YYAHIIC 9H? Hb 36BX6H YT XYYJIbJ 3aacaH 3aaBaj
Jlaraxk MepIeX XM XAIMKIIT 3aaxK OyHT TOIOPXOH OOITOXbIT
3eBJIeX OaliHa. MeH 3aaBai Jaraxx MepAex XOM XdIMXK??,
3aaTyyAbII TONOPXOWDK, TYYHMH ’KarcaajiThil Tapraxsir
36BJIOMXK O0IT0X OaitHa. DH? Hb XYYJIHIH 3YIJI 3aaJTHIT 36B
X3PATIXA/1 HAH dyXall oM.

Tamyyn 3aaBaj Jaraxk Mepaex X5M X3MOKI3H[ HUHLYYJISH
OJIOH TOPJIMIH apOUTPHIH IyPMIIC COHTOX OOIOMIKTON FOM.
OHJ TOAOPXOM HAr HWHCTUTYUMHH XapuylaH 30XHOH
Oadiryynpar “OaiiHrbIH apOMTp”, 93CXyl HHM Masraap
“30XMOH Oalryymargaarryii” “Typ apOuTp”-bIT sUIrax

OMJITOXO01 TyCTa Oakaar.

Typ apOuTp

V¢ opHyyn apOUTPBIH aXXMiuIaraa siByyjIaxTail X0I000Ton
9pX 3YHH XYpI3r TOIOPXOMIICOH Xyyih OarajcaH Oaimar.
UxoHX apOUTpBIH Xyylnuap TallyyJ XOOPOHI0O YYCCOH
MapraaHji Jarak MepJex siMap H3T Jyp3M, MPOILECChIT
TONOPXOWJIOH 3aax Imaapanararyii Oadpar ax3d3. Wiim
TOXHOJIOJ ApOUTPBIH OYPITAIXYYHHHUT COHTOX, apOUTPBIH
axuijaraa sByylax IpOLECC EpPOHXHNHAee TyxalH
apOUTPBIH YIJI aXujuiaraa siByyjiax OpHbI XYYJIHHH Jaryy
sBargaHa (JOp IPATIPIHTYH Talibapiacan).  OHD
TOXUOJAON apOUTPBIH KWIUIAraar XapuylaH 30XHOH
Oaifryynax HHCTUTYI OaiXTyi 6alfX Ty yT a)kuiuiaraar “Typ
apOUTp” IIxK y319T.

Yet, it may be regretted that the Mongolian law on arbitration
does not refer to any electronic means of communication. We
would therefore recommend to include the exchange of
electronic messages such as emails as possible records of an
arbitration agreement "in writing" in the Mongolian Law.

2. CHOOSING THE SUITABLE

ARBITRATION RULES AND
ARBITRATION INSTITUTION

In most arbitration laws, parties are free to agree upon the
procedure for their arbitration, on the condition that they
respect the mandatory requirements of the applicable law to
the procedure. In the Mongolian law, this principle is not
stated very clearly, as the current law provides that "Subject
to the provisions of the present law, the parties are free to
agree on the procedure to be followed by the arbitral tribunal
in conducting the proceedings" (article 23.1). We would
recommend clarifying the expression "the provisions of the
present law", in order to specify that it refers only to the
mandatory rules contained in the Mongolian law. Precisely
identifying and listing these mandatory rules in the
Mongolian law is also recommended, and would help its
correct application.

Subject to these mandatory requirements, parties can choose
from many arbitration rules. In this regard, it is useful to
distinguish between "institutional arbitrations", which are to
be administered by institutions, and "not administered" or "ad
hoc" arbitrations.

Ad hoc arbitration

Many countries have arbitration laws which provide a legal
framework for the conduct of arbitrations. According to most
arbitration laws, parties are not obliged to specify any rules or
procedures applicable to their arbitration proceedings. In
such a case, the procedure for the appointment of the tribunal
and the conduct of the arbitration will generally be the
procedure provided for by the law of the seat of the arbitration
(see below). Since there is no administering institution, the
arbitration will be considered as "ad hoc.”

Mx3HX apOMTpbIH Xyynuap Tanyyn XoOpoHO00 YYCC3H MapraaHg
Aarax Mepaex simap Har AypaMm, Npouecchbir TOA4OPXOMSIOH 3aax
waapanararyn OGampar axad. OHI TOoXuongonn apouTpbiH
aXunnaraar xapuyLaH 30XMOH banryynax MHCTUTYL, 6anxryn 6amnx

Tyn yr axunnaraar “Typ apouTp” raxysaar.
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I'scoH Xpauil 4 OJOH OpHBI apOUTPBIH XyyJb 36BXOH
apOUTPBIH MPOLECCHIH TOOPXOH XIAXIH 3YWIICHHT Tycrax
TOJMIreep Xs3raapiarican Oailx Tyin TyxaH apOUTpBIH
@XWIaraar X3pXaH sIBYyJaxbIl' TAIyy]l ©66pCaee XapuilaH
muiigeX €ctoit Gommor. YyHWE yiMaac Tadyyx caHail
HAWIDXTYH 0aiiX, acyyaas CyHKpax 33paT 03pXIIddJ YYCHD.
Witmn Typ apoutp Oaiiryynax TOXHOII0J [I06H Oaix 6eree
UX9HXI?D Talyya apOUTpBIH sMap MHCTHTYLWHH JypMIdp
MapraaHaa LIMHIBIPIAYYJIdX TyXala caHal 3epesIiCeH
TOXHUOJIOIL JI X3PATI3rA3r OaiHa.

3apum Toxmonaonn Tamyyn MapraaHaa HYb-sm Onon
VICBIH XyAaJlaaHbl 3pX3YHH KOMHCCHIH IypaM Oyioy
IOHCUTPAJI-pH nypMuitH garyy MIHAIBIPIYYIDX TyXan
xapuian Toxuponicon 6aimar. FOHCUTPAJI-sH aypam
Hb TOIOPXOH apOUTPBIH MHCTUTYLMIAH Xapbsiaian 3aaarryi
yuup FOHCUTPAJI-pIH nypMuiiH naryy Xuik Oy#
apOUTPBIH aXKWJUIaraar Typ apoutp rax y3u3. OHCUTPAJI-
BIH JYPMHUT TOJ TOJeB apuikKaaHbl apOUTpHUUH
@KWIaraanji, MeH yJic OpOH 00JI001 XOPOHTe OpyyJIarduitH
XOOPOHI0X MapraaHi X3p3rI3aT.

BaitHreIH apouTp

NX5HX TOXMONI0N] Talyya apOUTpPBIH a)Kujjiaraar
TOJOPXOW apOUTPBIH MHCTHTYUHMHH XSHANT JIOp SIBYYJIHA
rr. TyyHWIdH Tanyyn apOUTpbIH Y aXuijiaraann
XOJIOOTIOX AYPMUHUT 06pciee 00IOBCPYYICHBI OPOH/ sIMap
HOT apOUTPBIH HHCTUTYUUWHH O3JI3H JIYPMHHT aBd
XIPOTIDXUUT MITYYA Y3I2T OaiiHa.

OJoH yJChbIH, MOH OYC HYTTHHH TYBIIMHJ H3J3371 TOOHBI
apOUTPBIH WHCTUTYIYYA YW aXwiiaraa siByyJDK OalfHa.
Trauuil 3apUMBIX Hb YIJI axuiularaa TOJOPXOM HAI YIIC,
3CcXYa Oyc HyTarrai Xon000To’, 3CXY HUMIPXYY acyyaans
YHIDCI3COH Mapraasj TeBjiepaer 001 3apuM Hb TOAOPXOH
canbapelH Vi aXmiaraataié Xoa0O0OTOW, MOH 3apuM Hb
OJIOH YJICBIH XOMJKI9HHU I Mapraanaap 1araacas oaiaar.

However, many national arbitration laws are limited to
certain aspects of the procedure and let the parties and the
tribunal decide on how the arbitration will be conducted. This
can lead to disagreements and delay. Consequently, ad hoc
arbitration is rare and is usually a consequence of the
parties' disagreement concerning institutional rules.

Sometimes, parties will however decide that their arbitration
is governed by rules drafted by the United Nations
Commission on International Trade law ("UNCITRAL
rules"). These rules do not grant competence to a particular
administering institution. Hence, arbitration lead under the
UNCITRAL rules is still a form of ad hoc arbitration. The
UNCITRAL rules are frequently used in commercial
arbitration and State-investor arbitration.

Institutional arbitration

In most of the cases, the parties decide that the arbitration
proceedings will be conducted under the supervision of a
particular arbitral institution. Rather than drafting a specific
procedure, parties usually adopt a set of ready-made
arbitration rules established by arbitral institutions.

There are indeed many international or regional arbitral
institutions. Some focus on disputes based in or having a
strong connection to a certain country or region, some deal
with disputes in relation to particular subject matters and
others have a completely international scope.

MxaHx Toxuonpgonp Tanyya apOuTpbiH axwunnaraar
TOOOPXOW apOUTPbLIH UHCTUTYLUUWH XAHaNT OOp SABYYNHa
ragar. TYYHUnaH Tanyyn apOuTpbiH yiWn axunnaraaHpg
xonéoraox AypMuiir eepcaee 60M0BCPYYIICHLI OPOHA iMap
H3r apOuUTpbIH MHCTUTYUUUH O63N3H AYPMUAT aBvu

X3P3rnNaxXvnr unyya ysnar 6ainHa.

Toar>spuiiH ayHJ1aac OJIOH YJICBIH XOMXKI9H]I XaMTUMH UX
HAp XYHATH Hb OJoH ynceH Xyaanaaanbl TanxuM (ICC)-b1a
Onon ynceiH apbutpeiH myyx tom. ICC vp 1923 oHA
Oaifryymaracan, llapuct TeBTIH. DHY HB OIOH yIicaj
XaMTHHH HIp XYHATOH apOWTpHIH Oaiiryymiara Oereen
TyyHuil canbapyya Hp Cunramyp, ['oHKOHTT Oaiipmanar.
ICC-up eepuiiH apOUTPBIH IYPIMATIH Oeree]; XaMruiiH
cyynn 2012 ol MIMHAYIATIACOH OaiiHa.

The most popular arbitration institution is the International
Court of Arbitration of the International Chamber of
Commerce (the "ICC"). The ICC is based in Paris and was
established in 1923. It is the best known international
commercial arbitration institution, and has offices amongst
others in Singapore and Hong-Kong. The ICC offers a set of
arbitration rules which were updated in 2012.
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JoaxuiH XOMXKIIHUH apOUTPBIH €ep HAT dYyxal
Oaiiryymnara o Jlonmoaruita OJI0H yIJICEH apOUTPBIH IIYYX
(LCIA) rom. LCIA wb Jlonnonp 6aiipnax 6ereen 1892 ona
Oaiiryynarmxka3. OHd Hb EBpon tusg, ICC-uitn napaa opox
X0&paaxp TIPrYYI3X apOUTPBIH HHCTUTYIL OM.

OHIIOH TAMJIPTINX ECTON Oac HATAH OJIOH YJICHIH apOUTPHIH
MHCTUTYL Oon 1926 onn OaiiryynaracaH AMEpUKUIH
apoutpeiH HuiraMidr (AAA)-uiiH xapbsia Mapraan
MU ABIPIIX 0J10H yickiH ToB (ICDR) tom. Oud Hb AHY-b1H
apOUTPBIH TOJ MHCTUTYLRJ TOOLOTIor Oereenx AAA Hb
notoonbiH, xapuH ICDR Hp O0OH yICBEIH MapraaHbir
I ABIPIAAT.

AswmifH Oyc HyTruiiH TyBmuHA 1991 onp Oaiiryymaracan
Cunranypsi OsnoH ynceiH apoutpeiH TeB (SIAC) Gonon
1985 onnp Oaiiryynargcan [onkonruitH OJOH yICHIH
apoutpeiH TeB (HKIAC) HBE TOpryymdx Xo€p TOMOOXOH
apOUTPBIH WHCTUTYI] FOM. DJIr33p OJIOH YJICHIH apOUTPHIH
TOBYYA Hb apOWTPBIH YVIUI aXwularaanj 33713 yICT
Oalipnanar 6eree eepciIuitH apOUTPBIH XAPAT IUHIBIPIIX
Iypma3 2013 oHI TYC TyC LIMHAUUIDKD).

OIPCT Hb [OXOH TAMIRTIAX apOUTPBIH “MAPIIMICIH”
uHCTUTYLl Oos Bammurron xotox Oaiipmax XepeHre
OpYYJaJITBIH MapraaH MAHABIPIIX 0J10H yickH TeB (ICSID)
oM. ICSID wvp Ync 0onoH Tamaanm YJICKIH HPTIHAN
XOOPOH/IOX XOPOHTe OPYYIAITHIH MapraaHbIl MIMHIBIPIIX
Tyxaii 1965 oHbI KOHBEHIIUIH Jaryy Oairyynaracan Oerees
01100 [IpmxwifH OaHKHBI JPMXKIATTIAIAp YHI axuiiaraa
SABYyJDK OaitHa. Tyc apOUTPBIH TOB Hb TOJIOPXOH yIiIc O0JIOH
©6p OpHBI HPIIHUNA XOOPOHJ XOPOHTe OpPYYJIAIThIH
acyyJulaap YYCCOH MapraaHbll IIHAIBIPIDIAT. XOpOHIe
OpPYYJANTBII XOXUYIdH JOMXKHX TIP3, TIp TyHJaa XOE€p
TaJIbIH XOPOHI'® OPYYIAITHII XOXUYIOH IIMKUX XapWILAH
Xamraajgax Tyxal XomaamapT, Mapraaneir [CSID-uniin
JYPMHUIH Jaryy WMHUAABIPIIHD T[3COH 3aalT opyyJax
MIPAKTUK UXCIXK OaifHa.

J23px Oyx apOouTpsIH Oalryyiiaryy/ Tyc Tycaaa apOuTpsIH
IYPAIMTAIM 4 EpOHXUN06 XOOPOHI00 TOcTdH Oaliiar.
Tyxaiin6an Oyra Maprangard Taiayyld OOJIOH apOMTpPBIH
OYPRIIIPXYYHI MXIIXOH XOMXKIIHHA YSIH XaraH Oaix
0OTOMXHUUT onrocoH Oaimar. TyyHWIdH apOUTPBHIH
MHCTUTYIYY/ UX, 0ara siMap HAT XOMIKIITIIP WKW TOCTIH
YYPOr CYHIRTrIAT. Y YHA, TA Mapraijard TaryyablH 9XHAH
Tala0apelr XYyJIPMK a4, Tapaagar Oereea apOWUTPHIH
OYPIIIXYYHHIAT TOMHIIOXOT IDMIKIIAT Y3YYIDK apOUTPUHNAT
TaTrajg3ad raprax Tyxai acyyuIbir ITUHBIPIDIAT.

I'scon xomuit 9 m99px apOMTPBIH MHCTUTYLYYIRX Oue
OMeH?3CI?Y surapax Xd1 XOI3H 3yWn Oaiina. Slnmanrysa
THAHUN XSHAIT TaBUX @XWJUlaraa Hb XapWiIlaH afuiryi
oarigar. Xummanosa, LCIA 6omon ICDR-wuitr 6oason ICC-
WHAH TIpolecc Hb apOWTPBIH aXuiularaaraid XoJI0OOTOH
WHCTUTYUHUHH XSHAJITBII H3JI331 OHIep TYBLIUH]
x3pakyynmar. Yyxammaa ICC v “MUAABIPUNAH TOCITHIT
HATTHAX” OJpXTOH Oalgar. DHP Hb anuBaa apOUTPHIH
LIMAABIPUNAT SICUAH Oalayiaap rapaxaac ©MHeO TYYHHUI
TYAIDTIAI Hedeek Oomsomryi acyymnyyaeir [CC
manras 0araiaraaxyyJgar TIC3H YT I0M.
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Another important global institution is the London Court of
International Arbitration ("LCIA"), which is based in London
and was established in 1892. It is Europe's second leading
international arbitration institution after the [CC.

A third international arbitral institution worth mentioning
is the International Centre for Dispute Resolution
("ICDR"), which is part of the American Arbitration
Association ("AAA"), established in 1926, and the main
arbitration institution in the United States. The AAA deals
with domestic disputes and the ICDR with international
disputes.

On the regional level, two arbitral institutions are major
players in Asia: the Singapore International Arbitration
Centre ("SIAC") and the Hong Kong International
Arbitration Centre ("HKIAC"). The SIAC was established in
1991 and the HKIAC in 1985. Both centres benefit from the
support of their respective arbitration-friendly governments
and released anew set of rules for administered cases in 2013.

Finally, an important "specialist" institution is the
International Centre for the Settlement of Investment
Disputes ("ICSID") based in Washington. ICSID was
established under the Convention on the Settlement of
Investment Disputes between States and Nationals of Others
States of 1965 and operates with the support of the World
Bank. This institution deals with disputes between a
contracting State and the national of another contracting
State, about an investment. More and more treaties
regarding the promotion of investments, notably the
Bilateral Investment Treaties, provide for an arbitration
procedure under ICSID.

All these institutions have their own arbitration rules, which
are broadly similar: all leave an important degree of
flexibility to the parties and the tribunal. Arbitration
institutions also all have more or less the same role to play:
they receive and distribute the parties' initial submissions,
assist with the appointment of the tribunal and resolve any
possible challenges against an arbitrator.

Yet, arbitration institutions differ from each other on certain
points, such as the degree of supervision exercised. For
example, the ICC procedure involves a higher degree of
administration by the institution than the LCIA and ICDR
procedure. Indeed, the ICC does proceed to the "scrutiny of
draft awards", which means that awards will be verified by
the ICC especially concerning issues which might affect their
enforceability, before becoming final.
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baitarerH apOoutp HB OJIOH gaByy Tantail. Tyxaimoair,
TYYHHH 3axupraa, 30XHOH OaWTyyJanThlH VIUTYHITD Hb
SUIAHTYs1a TOMOOXOH, HApUIH SIpBUITAall MapraaHaap XaHjax
yen mamr Tyctaid Oaiimar. TyyHWISH Mapraanbir OailHTBIH
apouTpaap MHHABIPAYYIdX VeI apOWTPBIH WHCTUTYI Hb
apOUTPUIUITH XypaaMyKHUT Oaracrax 00JIOMKTOH Oaliar.

3. APBUTPBIH BYPDJIJIDXYYHUUT

COHTI'OX

ApOuTpbIH aXwilaraanbl 3XHUH IIaTaHl apOUTPUIBIT
TOMHWJIOX Hb MXJ3X3H dyXaj anxamp toounornpnor. TyxaiH
apOUTPBIH aXuJularaaTaii XoJ0OOTOW YW SIBLBIH 4YaHap,
SICUIH Yp AYH Hb apOUTPBIH OypdaJAdXYYHUH TOO,
OYypanmpXyyYyHA OarTcaH apOuTpymaac mIyyna XaMaapajiTai
Oaiik 00JI30IITYH IOM.

ApOUTPBIH OYpPANIAdXYYH Hb MXAIBWISH HAI Oyl0y TypBaH
apOuTpunac Oypmdxk O0mHO. HapuitH 331p33Taid, 3CXyNl UxX
XOMKIIHUN YHUUH IYH OYXHWH MapraaHbIT HXOHXII) TypBaH
apOWTpy, XapuH OHHTUWH MapraaHbsll HAIT apOuTpyaap
HIMAABIPIYYJIDX Hb OJIOHTOH.

XopaB apOUTPHIH aXWUIaraana 3 apOUTpd OpoJIox 0o
TOAHUN 2-BIT Hb TaNIyyJ] COHIOX 06ereej XapwH apOUTPBHIH
XypajaaHbl Japrbil COHTOTJICOH XOEp apOuTpd, ICXYI
apOUTPBIH HMHCTHTYL, 3CXYJ HOOTOOABIH IIYYXHHH
Oaifryymara ("ToMniox apx Oyxuit a1ras4") conromxor. Har
apOUTPUYMITH XyBbJl TYYHUUT TaIyyJl COHTOX 0ereeja X3poB
9HY Tajlaap 36BIIMILEXK Yaaaaryid 6071 TOMUIIOX 3pX Oyxuit
3TT33/, 3CXYJ AOTOOIBIH IYYXUITH OalTyyJ1ara COHroIor.

Institutional arbitration has many advantages: the
institution's administrative services are very helpful,
especially in large and complex cases. Also, institutions will
lower the charges of arbitrators.

3. CHOOSING THE

ARBITRAL TRIBUNAL

The appointment of arbitrator(s) is one of the most important
steps at the beginning of every arbitration proceedings. The
number and identity of the member(s) of the arbitral tribunal
may indeed directly influence the quality of the proceedings,
as well as the outcome.

Arbitral tribunals are usually composed of either one single
arbitrator, or a panel of three arbitrators. Complex disputes or
disputes involving large sums are usually resolved by three
arbitrators, while simpler disputes are often referred to a
single arbitrator.

Where three arbitrators are to be appointed, two of them are
normally selected by the parties, and the Chairman is chosen
either by the two other arbitrators, or by an arbitration
institution or a national court (acting as "appointing
authority"). In general, single arbitrators are selected by the
parties or, if no agreement is reached, by the appointing
authority or by a national court.

TyxanH apOouTpbIH axunnaraatam xon6ooTon yun siBUbIH
YaHap, 3UCUWH Yp AYH Hb apOUTpPbIH GYPaINA3XYYHUNA TOO,
OypanAaaxyyyHa 6arrcaH apbuTtpygaac wyya xamaapantau

Gank 6on3oLryv rom.

ApOUTPBIH OYPINI3XYYHI OPOX apOUTPUUIH TOOHBI TyXan ]
TaTyya TaHIl apOUTpd COHTOX HBH TypBaH apOUTpU
COHTOCHOOC apOUTPBIH VM aXWUlaraanbl YHY OPTOTHUHH
XYBBJ XSIMJI TyCHA TOATHIT aHXaapax Hb 4yXasl. Y UYup Hb HIT
apOuTpuraii TOXHONAONI  apOUTPUYAMHH XypaaMiKUWUT
X3MH?K, apOUTPBIH aKWiljlaraa 4 TYPIaH LyypXai siBarajar.
I'»Bu raHm apOoutpuTdii O0ON TyXalH acyynan TaHIXaH
HIUMAJABIP raprardvuiiH Xyp33HJ Jprajjdx TyJa 3aaBall
Tanyylnaa amurraid OaiiHa TI9K X3JDK OOJIOXTYH IOM.
Hyxarraii xapuiaH spuimax 00JI0MK OyXUH I'ypBaH XYHHH
OYpAIIPXYYHTIH Oar anmpBaa anjmaa raprax Hb O6ara Oaimar.
MeH, TanyyaslH aib HOT Hb apOUTPBIH OYpIIIdXYYH
COHIOXJI00 ©OpHUHH CTPATErHMHr amuriaH, apOUTPHIH
OYPAIIIXYYHI OPOX apOUTPUIBIT COHTOK OOIOX FOM.

When choosing how many arbitrators to select, parties should
bear in mind that arbitrations with a sole arbitrator are
generally cheaper than arbitrations with three arbitrators,
because they imply savings in arbitrator's fees and faster
proceedings. However, a sole arbitrator means that the
proceedings revolve around just one decision-maker, which
is not always ideal for the parties. Deliberative bodies such as
panels of three arbitrators are indeed less likely to make a
mistake. A party can also decide to adapt his or her strategy,
taking into account the exchanges between the different
arbitrators composing the panel.

1"
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ApOuUTpUMiT TYYHHH 4YaJaBX®, 3aH Oaiiian, OopoJIox
0O0JIOMIK 33PTUIT Hb Xapraji3aH COHrOX Hb 3YWTIH. ApOuTpu
COHTOX/IO0 Xaprali3aH y33X XYYHH 3YHICT TyXallH XYHHUH
XOJIOOT0X XYyJb OOJOH apOUTPBIH AYPMHUNH Taslaapx
MPJUIT, TyXalH MapraaHja Xoa0oraox canbapbeiH Tyxal
MDIUIST TypuuiaraTai 93c¢dX, Xyyldb 39pX B3YHH MOAJOT,
Typluiara, MeH TyXailH apOUTpPBIH aXXurjlaraa sBaraax XdIl
00JI0H Ta3ap, XApB3d OOJOMKTOH 00N Tyxal apOWUTpUHiiH
OMUMK HUHTIYYJICOH HHUMTIDI, 6MHO Hb raprax OaicaH
apOUTPBIH LIMHBIP 33PIT OPHO.

4. APBUTPBIH A’KNJIJIAT'AA

BOJIOX T'A3PBIH AY XOJIBOT' 101

ApOutpslH axwiaraa 0ojoH ‘razap”  TAdT Hb Yl
aKWuiaraaraa sByyJax XyyJib ECHbl OalpIUIBIT Xd2JI9X
OereeJ; YYHMHT apOMTpBIH XypajlaaH, »dCXYJ HpPOLEcC
sBarjax Ouer Oalplulaac cajrax OHJIroX Hb 4yXasl IOM.
DHAXYy “Tazap” Hb TyXallH apOWUTPHIH aKWJIIaraaH.
YHITUIIX 3pX 3YHH XYP33T TOAOPXOMIIOT.

WitmMaac Tanyyn apOuTphIH aXXUyIaraaHbl Ta3pbIl COHMOX100
TyXalH COHI'OCOH YJIChIHXaa apOUTPBIH XYYJIb TOTTOOMKHHIT
caiiTap cymiax Hb 3yHTdU. JXKunmanba, YiaanbGaatapsir
apOHUTPBIH YT axkuiuiaraa 00JI0X razpaap COHrOCOH 00J yT
Mapraad;t MoHTrod1 YIICEIH ApOUTPBIH TyXal Xyyib YHITWIIX
00JHO.

An arbitrator should be chosen according to his or her
capabilities, personality and availability. Some of the
specific factors to take into account are the person's
familiarity with the applicable law and arbitration rules, the
person's background, his or her legal training and experience,
his or her experience in the relevant industry or similar, the
language and place of the arbitration and the person's
publications and past decisions, if they are known.

4. THE IMPORTANCE OF THE

SEAT OF THE ARBITRATION

The "seat" of the arbitration is the legal place of the
proceedings, which has to be distinguished from the physical
place where some hearings and procedural steps can happen.
The seat determines the legal framework within which the
arbitration takes place.

Consequently, when choosing the seat of arbitration, parties
should take into account the applicable law on arbitration in
the particular State chosen. For example, selecting
Ulaanbaatar as the seat leads to the application of the
Mongolian law on arbitration.

Tanyyn apouTpbiH aXunnaraaHbl ra3pbir COHFroX400 TyXauH
COHrOCOH YJiCbIHXaa apouTpPbIH XyyJlb TOFTOOMXWUIT canTap
cyanax Hb 3yUTan. ApouTpbIH YN axunnaraa 6omnox raspbiH
Xyysib Hb apOUTpbIH axunnaraa sABargax 6avx yen, MOH
apoOMTpbIH WMWAB3P rapcHbl fapaax MNpouecCblH 3apyum

acyypanpg Heneesnx 60osHo.

ApOuTpblH Yil axwuiaraa OOJIOX Ta3pblH Xyyldb Hb
apOWTPBIH aXwjlaraa siBarjax Oailx yeia, MeH apOuTphIH
UIMABIP TapcHBI JlapaaxX TMPOIECChIH 3apuM  acyyJall
HOJIeeIIk O0ITHO.

Tyxaiin6ain, apOUTpbIH axxuiuiaraa 600X ra3pblH XyyJjb Hb
(a) apOuUTpBIH aXWjularaa D3XJ2Xd3C OMHO OOJIOH
@XWJUTaraaHbl Ye3pX JOTOOJBIH IIYYXUHH 3pX MBIRJ, YT
yYpruiir, (b) apOuTpbIH IUHABIPUAT XYUUHTYH OOITOXTON
XO0JI000TOM X3M XAIMIKIIT, MOH (€) apOUTPBIH MIUHABIPUIT
TYWIITIXTIH X0I1000TOH acyyaIIBIT TOIOPXOMIIOT OaifHa.

(a) loToOABbIH IYYXUIIH apOUTPbIH

aKULIaraala ryuudTrx
Xs3raapJaraMas Yypar

OnoH yNChIH apOUTP Hb TANYyJdaJ TOTOOJBIH IIYYXUHH
Oaliryymmarataii  Xapwimaxryd Oaifx OOJOMIK OJITOJIOT.
I'acon xX9auii 9 JOTOOMBIH IIYYXHHH Oalryyiaryyn
3apuMjaa apOUTPBIH aXWjularaaHj TOJOPXOH HeJee
Y3YYJLIAT aK39.
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The applicable law of the seat can have an influence on some
procedural aspects, both during the conduct of the arbitration
and after an award has been granted.

More particularly, the law of the arbitration seat determines
(a) the possible powers and roles to be played by national
courts before or during the arbitral proceedings, (b) as well as
the rules applicable to any possible challenges to the award
and (c) the enforcement of the award.

(a) The limited role of national
courts during the arbitration

proceedings

International arbitration allows a party to avoid national
courts. Yet, national courts do sometimes maintain a certain
influence over arbitral proceedings.
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TyxallH apOUTpBIH Yin axunnaraa OOJIOX Ta3pblH
COHTOJITOOC MIAJTraallaH JIOTOOJBIH WIYYXHHH 3Yraac
apOWTPBIH @XWJUIaTaaHI Y3YYJIdX HOIeOHWH TYBIIUH
XapUIIaH aaIryi 0aix 00HO. “ApOuTpT TaaTai xanmaar”
XOMIITIAT 3apUM  YICYYA apOUTPT JAIMKIAL Y3YYJIdX
YYZH?3C apOUTPBIH X3PATT OPOJIIOX MIYYXHUH OPOJIIOOT
XaMTUHH JI0OOJ TYBIIMHJI TOTTOOCOH Oaiimar. Taarasp
OPHYYIBIH TOTOOABIH IIYYXUUH OaWTyyJuTarsiH OIyyrd Hb
Tayyll, 3CXYJ apOUTPbIH OYpAIIdXYYH XYCOAJIT TaBbCaH
TOXHMOJJIONJT TOIRHI JMXKIAT Y3YYIIXTIH X0a000TOH
acyyasiaap TOJ0PXO0H dPX MIJIIT XIPITKYYILAAT OaliHa.

Typ apOuTpeIiH Vi1 axunimaraanbl XYBbJ, Talyyl
TOXHUPOJIIIOXK Yajaaryil HeXLeJJ JOTOOJBIH MIYYX
apOuTpueir TomMuugor. JKummanb6s1, Mouron YiceH
ApOuTpbIH Tyxall XyynuitH 15 myraap 3y, ainb HAT Tajl Hb
XYyJbJ 3aacaH Xyraraaj apOUTpUMiT TOMWIDK 4ajaaryi
0071 TYYHHH XYCANITI?p MAaBX 3aajjax INaTHBl HIYYyTd
apOUTPUUIT TOMHIIHO TX%33. YYHHH HIIDH aauni apOuTpu
YUT YYPras IYRLBTIIK Yyagaaryii, 3CBaJ1 9H3 acyyiaap simap
HOT acyyJaJl YYCCOH 06ree ] TYYHUUT TaTyya IIHHIBIPIIIIK
YaIaxryi Oairaa HOXIEJI Y YX TyCIaMK Y3YYJIIAr OaliHa.

The degree of influence exercised by the national judge
during the arbitration proceedings however varies according
to the seat of the arbitration. In some States, usually defined
as "arbitration friendly", the role of the courts is reduced to a
minimum, in order to encourage arbitration. The national
judge will only have specific powers, designed to assist the
parties or the tribunal, upon their request.

In ad hoc arbitration, national courts usually have the power
to nominate the arbitrators, when the parties are unable to
reach an agreement. For example, under article 15 of the
Mongolian law, if a party fails to appoint an arbitrator within a
definite period of time, the appointment will be made by a
Court of Appeal, upon request of a party. Similarly, national
courts will help when an arbitrator is unable to perform his
or her functions, and if acontroversy remains on this point
and cannot be resolved by the parties.

TyxariH apOuTpbIiH yin axunnaraa 60nox raspblH COHronToOC
WwanTraanaH AoTooAblH LYYXUWAH 3Yra3ac apOuTpbIH axunnaraaHg
Y3YYJ/13X HONOOHUN TYBLUUH XapuriuaH agunrym 6amx 6onHo. “ApoutpTt
TaaTah XxaHpggar’ Xamaargaar 3apum  yncyya apouTpt A3MXKNar
Y3YYN3X YYAH33C apOUTPbIH X3pP3rT OpPOSiLoX LWYYXUMWH oponuoor

XaMrumH aooa TYBLWIMHA TOFTOOCOH Gamnaar.

WX9HX yIICBIH apOUTPBIH TyXal XyyJIbJl JOTOOIBIH ITYYXHIH
Oaliryynnara ajgb HAT TalBIH XYCOJITIIP apOUTPHIH
HIAJIBIPUIAH OMENAITHHIT ‘“‘Oaranraaxyyiax apra XdMK33”
aBax 3pX MHADI XIPIKYYIHD 'K 3aaxdd. [PBY 3HD 3px
MBJUIMHMH TyXaiJ A0TOOBIH XYYyJINyAal XapyWiIlad aauiryu
30XUIYYJNANT XUWCOH Oaiigar. JKummdamn6on, OpaHIsH
apOHUTPBIH TyXal XyyibJl TOTOOABIH HIYYXHIH Oairyyiiara
Hb apOUTPBIH OYPIIA3XYYH TOMMIJIOTIOXOOC ©OMHO
Oaranraaxyynax apra XdOMXK3> aBd OOJIOX Tamaap 3aacaH
Oaifmar. Monron YiacelH ApOWTpPBIH Tyxail XyynuiH 13
Jyraap 3YyHia apOUTpBIH aKuiuiaraa 3xXjdxd3C eMHO Oyloy
apOUTPBIH aKWJUIaraaHsl sSBLAJA TalIyyZ apOuTpaac rapax
IIUHIBIPHIAH OMENDIITHIT Oarairaaxyyjax apra XdOMXKd9
aBaxyyJiaxaap aHXaH [IaTHBI ITYYX3 XYCAJIT Taprax O00IHO
K.

JoToonpiH myyx>3a apOUTPBIH aXKWUJJAraaHbl sBLAJ
OaTanraakyyJax apra XaMKd9 aBaxX 3pX OJIT0X Hb O3PXIIIIIIT
YYCI3X HOXION OYpAyY/DK O0OJIOX IOM. YUHp Hb, ST UHAM
SPXUNAT MOH apOWTPbIH OYpAIAdXYYHA OJNTOCOH Oaiijar.
Tyxaitn6an, MoHron YickiH ApOUTpBIH TyXal XyynuiiH 21
JYTI3p 3YiHiIa apOuTpaac rapax IMUAWIBIPHHH OUEIDIITHIT
apOUTPRIH OYPANIIPXYYH OaTayiraakyyiHa TICOH OaiiHa.
OHAIXYY 3aaJIT Hb XOOPOH/100 36PUMIIJICOH IUIABIP rapaxaj
XYprax 0on301ryi 6erees JOTOOIBIH IYYXUHH apOUTPBIH
QXWLIaraani OpoJILOX LAp XYPIIHI LIYYMXKIIITIH
XaHAaxag Xyprak Oom3omryi roMm. WMitMa sHO acyymiisiH
Tamaapx apOUTpBIH OypaaAdXyyH OOJOH JOTOOJBIH
LIYYXUHH 3pX MOYAJIUUT X3PXdH 30XUCTOM XyBaapuiax
Taaap TOJ0PX0H OONTOXBIT 30BIOMIK O0JITOXK OaifHa.

According to most arbitration laws, national courts have the
power to order "interim measures", if requested by a party.
National laws however sometimes differ as to the moment
when national courts can exercise this power. According to
some laws, such as the French law on arbitration, national
courts mainly exercise their power to order interim measures
before the Arbitral tribunal has been constituted. According
to other national laws however, such as the Mongolian law on
arbitration, article 13, a party can request, both before and
during arbitral proceedings, that a Court of First Instance
orders interim measures "of protection”.

Granting national courts the authority to order interim
measures even during arbitral proceedings can however
create difficulties, since most arbitral tribunals will also have
the same power. According to article 21 of the Mongolian law
on arbitration for example arbitral tribunals also have the
power to order such measures. This can lead to
contradicting decisions, and the degree of interference of
national courts in arbitral proceedings can sometimes be
criticised. Consequently, it seems highly recommendable to
better clarify how arbitral tribunals and national courts are
meant to share their authority in this regard.
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(b) ApOMTpPBHIH WIKITABIPUIAT

XYYHHIYH 00JTr0X

WX3HX yJICBIH apOUTPBIH XyyJIb TOTTOOMXKYYHA apOUTPHIH
NIMHABOP TalyyAblH XYyBbJ DICUHH Oereen 3aaBai
OMeNyYyIdX MMHXKTIH OaliHa sk 3aagar. [Hxm3s Tanyyx
HIYYX3 apOUTPBIH MIHHABIPUHT XYIHHTYH OOJTOX Tyxai
XYCOAT Taprax JpXTd3d. DHD Hb apOUTPHIH IIHHIBIPIIC
TaTrajsax raui 6omomxut apra oM (OKum»an6s1, Morron
VYiiceiH ApOuTpBIH TyXal Xyynuiis 40-p 3yitn).

(b) Challenging an award

Most arbitration laws and rules provide that arbitral awards
are final and binding on the parties. The parties however
usually have the right to ask for an award to be set aside by
national courts, which is often the only possible recourse
against an arbitral award (for instance according to the
Mongolian law, article 40).

ApOouTpT TaaTau xaHgaar PpaHu 6onoH LLiBerMuapminH apouTpbIH Tyxaun
Xyynuynag oJfioH yrnicbiH apOUTPbIH aXunnaraaHg oponuory tTanyya
LWMAABIPUNAT XYHYUHIY OONroxXoop roMaos raprax apx33caa TaTransax
Gonox Tyxah 3aacaH 6anaar. OH3 Hb AOTOOALIH LUYYX33C TaBUX
XsiHaNTbIr G6aracrax 6a sAnaHrysia apoOuTpbIH axwunnaraa siByynax
YNCbIH WYYXUIAH Heneer 6aracrax a4 xon6oraonToun.

UxoHXT39 XyynuHA apOWTPBIH MIMHIBIPUNAT XYUUHTYH
00JITOX YHIDCIAIYYIAMHUT 3aacaH OaWgar. Dari’ap
YHISCIIIYY/I Hb €pOHXUII00 YIIC OPOH OYPT TOCTIi Oeree
WX29XOH Xs3raapiaraMman Oavmar. JKummam6ai, MoHromn
VacerH ApOutpeiH Tyxail xyymuidH 40-p 3ying 3aacaH
3ypraa YHAICIIIINIC HAT YHIICIAI Hb OYPJCIH TOXHUOIIOIT
apOUTPBIH MU ABIPUIT XYUHHTYH OOJITOHO I'3XK 3aacaH. JH
Hb 1958 onbl ['amaansiH apOUTPHIH MIHIABIPUNAT XYIIIIH
30BII6OPOX 6a GHenyyIdX TyXail Hbro-Mopkuiin KOHBEHIIT
("Hero-MopkuitH KoHBeHI'")-1 AypACAaH YHIICIDIYYATOil
aawn OafiHa. YYHI!

- apOUTPBIH X3JRJILPAPUIH ajlb HAT Tal 3pX 3YHH 4ajsap,
JagaMKTYH O6aiicaH, 5CXYI apOUTPBIH XAIAJIIIIAP Hb XYIHH
Terenaep 0yc;

- apOUTPY TOMHUIIOX TyXal 0OJOH apOUTPBIH aKWIJIaraaHbl
Tajaap TalyyAan 30XMX ECOOp  MBAPIIIAIYH, 3CXYI
Tamyynaa Taiadap Xuix 607I0MK OJITOOTYH;

- apOUTPBIH OYPAIMAIXYYH apOHTPBIH XDIDIIIIPT

Xamaapalryi acyy uraap IAHBIP rapracaH;

apOUTPBIH OYPAIPXYYHUUT OYypayysdX O0JI0OH apOUTPBIH

Oycan axuijgaraa sByyJlaXx Tajaap TalyyJIblH

TOXHPOJIIICOH KypPMBIT 30PUCOH;

- TyXailH Mapraa Hb apOUTPBIH XapbiauTbIH MapraaH OWI;

0oJ0H

TyXaiH apOUTPBIH MIHHBIP TyXalH YICHIH HUMTIIAT alTur

COHMPXOJIJ] XapIITHIICAH.

ApOUTPBIH MHUAIBIPUNAT XYUUHTYH OONTOX OWITONTHIH IO
caHaa Hb TyXailH ITUHIBIPHUNAT TaBK 3aaJ1aX Oyi X3par OuIn
06ree/1 0TOO/IBIH NIYYXHIH ITYYTY Hb apOUTPBIH IIHHBIPT
MapraasbIT 36B IMIUHCIH 3CIX Taaap XsiHaX 3pXTyH oM.

I"BY m39p aypacaH XYUYUHTYH O0NTOX YHIDCIIDIUNH 3apuM
Hb Malll SPOHXUH UIMHXKTIN 0ereeji 3apum yiicaj dyxaj
OIYYXUHH [perneieHT Ouil 000X mIantraan OOJICOH.
Snanrysa TyxallH YJCBIH HUWTIAT AIIUT COHUPXJIBID
30pUCOH TOAX YHAICIDIIIP apOUTPHIH MIHHIBIPUUT
XYYUHTYH GOJITOCOH X3PTYY/ IOM.
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Laws usually list the grounds on which it is possible to set
aside an award. These grounds are often the same, and are
very limited. Article 40 of the Mongolian law for instance
specifies that an arbitral award may only be set aside for at
least one out of six possible grounds, which are the same as
the ones provided for in the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards of
1958 (the "New York Convention"):

- a party to the arbitration agreement was under some
incapacity or the arbitration agreement is not valid;

- aparty was not given proper notice of the appointment of an
arbitrator or was otherwise unable to present his or her case;

- the award contains decisions on matters beyond the scope
of the submission to arbitration;

- the composition or the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of the
parties;

- the subject-matter of the dispute is not capable of settlement
by arbitration; and

- theaward is in conflict with the public policy of the State.

The main idea behind the action to set aside is that the national
judge in front of whom this action is brought is not allowed to
revise the merits of the award: it is not an appeal.

Nevertheless, some of the grounds are very broad, and have
led to important case law in certain countries. This is
particularly the case with the violation of public policy.
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YH9X33p 4, YIC OPHYYJIBIH IIYYX33C YICHIH HUMTIAT alIur
COHUPXJIBIT 36pUYCOH T3COH YHISCISIIIP apOUTPHIH
LIMIABIPUIAT X3P XOMIKIIHA XSHAX, TaTrain3ax, XyY4YUHIYH
Oonrox Tajnaap OJOH TOPIMHH XIPTUUT MIHHIIK
Tomopxoiiicon Oaipar. Tyxainban, dpaHUbIH DIYYX33C
apOUTPBIH TIMHIBIPUNAT XYYHHTYH OONTOX YHADCIAIHAT
OYpAYYTdX YICBIH HUMTIAT alIUT COHUPXJIBIH 30pYHI Hb
‘Oaiixk 00JIOMTYH, Yp HOJ100T3H 00JIOH TOIOpX0i’ Oaiix EcTon
%33 (ITapucen Hasx 3aangax mwartHsl myyx, 2004 onsr 11
cappin 18 emep, Thales v. Euromissile). Muracasp
apOUTPHIH IMHUUABIPUHT XYYHUHTYH OONTOX MIYYXHH
XSHAQJITBIT XaMIMH Oara 0aix X3MK33r33p Xsi3raapiacaH
OaliHa.

Yyumit amunmaap CuHramyp YICBH IIYYX33C VICHIH
HUUTIAT allUr COHUPXJIBIT 36pYCOH TI3X YHJIDICIIHNAT
xsi3raapiax Oadp cyypb Oappaar Gereea yr 3epuyusl Hb
36BX6H “Ec cypraxyyH OONOH mygapra EcHbl YHACSH
OWITONT”-bII 30PUCOH TOXUOJAOJ] XIPITIIXIIP 3aacaH
Gaitna (CuHTamyphIH JaBXK 3aajgax MaTHBI myyX, 2006 oHbI
12 capein 1 enep, PT Asuransi Jasa Indonesia (Persero) v.
Dexia Bank). ['oHkOHrMifH myyx MeH YYHTIH aauiaap
YACBIH HHUHTIJAT alIUl COHUPXJBII 36pUYCeH TI3C3H
[IANITTaaHbIT 30BXOH “‘€C CypTaxyyH OOJIOH mrynapra €CHbI
YH/ICOH OWJITOJITHIT 36PUCOH HOXLON X3IPIMVIFHD TIKII
(I'oHKOHTHIH JaBK 3aaigax 133/ IATHbI IYYX, 1999 onbl 2
nyraap capeiH 9 emep, Hebei Import & Export Corp wv.
Polytek Engineering Co Ltd).

Oudct HB apOuTpT Taarail xanazar @paHn Oo0JOH
[lIBetitiapuiin apOUTPBIH TyXal XyyJIWyJaa OJIOH YJICHIH
apOUTPbIH @XWIIAraaHi OpOJILOrY Talyy[ IIHHABIPUAT
XYYHHTYH 00JITOX00p TOMJIOJN Taprax 3pX33¢33 TaTrai3ax
Oonox Tyxail 3aacan Oaiijar. DHY Hb JOTOOIBIH HIYYX33C
TaBUX XSHAJITHII Oaracrax Oa sutaHrysia apOUTPBIH
@XWIaraa sByyJjax YJIChIH LIYYXWHH Heseer Oaracrax ad
X0JIOOTHOINITOIA.

(c) ApOUTPBIH MiiABIPHIAT

Oarajraa:kyyJjaax, rydiaTrx

ApOUTPBIH MHAIBIPUAT OaranraaxyyiaaxX, TYHIDTI?X Hb
apOUTPBIH MIMHIBIP TYHIPTIAX YICHIH JOTOOABIH XyyJIHap
TOJOPXOMIOrI0X 0erees YYHI TyXailH ylicaa MOPAOrIexk
Oy#l OJIOH YJICBIH T3P33 XAJIAILR3P, KOHBEHI Oartcan Oaix
6onHo. TyyH4I3H 3apuMaaa apOUTPBIH aKUJLIaraa siByyJicaH
ra3pbelH JO0TOOA XYyYyJdb TyXailH apOWTPBIH IIUHABIPHIT
TYHLTTIX3] HOJIOeHK O0IHO.

Courts have indeed often decided, through various cases, to
what extent an award should be controlled and possibly set
aside on the ground of public policy. For instance, French
courts have decided that an award should be set aside based
on the violation of public policy only in the case where this
violation is "flagrant, effective and concrete" (Paris Court of
Appeal, 18 November 2004, Thales v. Euromissile), thus
limiting the control to a minimum.

Similarly, Singaporean courts have adopted a restricted
approach to the public policy exception, holding that it only
operates where the breach violates or offends "the most basic
notion of morality and justice" (Singapore Court of Appeal, 1
December 2006, PT Asuransi Jasa Indonesia (Persero) v.
Dexia Bank). Hong Kong courts have consistently referred to
the same criteria, ruling that the public policy exception
applies if enforcement would "violate the most basic notions
of morality and justice" (Hong Kong Court of Final Appeal, 9
February 1999, Hebei Import & Export Corp v. Polytek
Engineering Co Ltd).

Finally, some arbitration friendly laws such as the French and
the Swiss law on arbitration allow the parties of an
international arbitration to give up their right to challenge the
award in an action to set aside. This leads to reducing the
control exercised by national courts, particularly by the
national courts of the seat of the arbitration.

(¢) The recognition and

enforcement of the award

Recognition and enforcement of the arbitral award is
determined by the national law of the country where
enforcement is sought, which may include international
treaties and conventions in force in that country. In addition,
the law of the seat of the arbitration can sometimes influence
the enforcement of the arbitral award.

EpeHxunpee apouTpbIH TaaTtal, OJIOHA TaHUIN rasap 600noxbiH Tyng
OpPYUH YEeUWH, OHOBYTOWN XyyJribTah 60SI0X X3pP3rTam 60NOBY 3HI Hb
AaHraapaa xadrantraM Ouw M. ApOUTPbLIH YN axunnaraar
XamraancaH 6aup cyypb Oyxuin 60AUT NpPakTUK OONMOH LWYYXUWAH
IWMAAB3P, XULIWF X3P3r npeueaeHTyyd Hb TanyyablH apouTpbIH
aXxunnaraa siByynax ra3paa CoOHrox xaMruiH yyxan Xy4vH 3yunyyammH

H3r FOM.
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Wnyy Tonopxoii X31103:1, apOUTPBIH aXXHUIUIaraa siByyiax yJc
b Hpro-Mopkuita KOHBEHIM ] HATICOH SCOXHIAT MIaIrax Hb
gyxau oM. M99k 9HAXYY KOHBEHITH]T HATACOHIIP TyXalH
yiac Oycaj yJicaj rapracaH apOUTPBIH IIMHABIPUNAT
XsA3raapjaramMal TOOHBI YHAAICIRIIP TYHIITIIX33C
TaTrain3axaac OycaJ TOXHMOJJION] ©epHiiH yicmaa OypoH
TYWLPTTIXUANT XYIII9H 30BIIeepd Oyl Xopar oM. MxX3HX yiic
OpHYYJ 36BX6H JH3XYY KOHBEHIMJ HATJPH OPCOH YJICT
rapcaH apOUTPBIH WWHUWABIPUUT XYJII3H 36BIIOOPY
THIDTIIXAA DHOXYY KOHBEHIMHUT XIPATJIIHD XIMIIH
WHAABIPAdCIH Gaiinar. Tuiimdsc Hpro-Hopkuitn
KOHBEHIIUJI HOTIIPH OPCOH YJCHIT apOHMTPBIH akuiiaraa
SIByyJlax Ta3paap COHTOCHOOD TailyyZ rapax apOuTpbIH
MIUHABIPUIH  OMENdNTUHT HUJIIIATYH OaTanraaxyyik
Oaifraa 00ITHO.

HInitaBIpudAr TYHUSTTIXTYH OaiiX YHADCIDIYYI Hb
MUANRIBIPUUT XYYHHTYH OONTOX XYCOJIT Tapraca
VHIDCIANYYATIH anmn OadHa (Ad3p IDATIPIHTYH
Tainbapiacan).

Morron Yic Heto-Mopkuitn kousenmuz 1994 on H3racoH
Hb MOHT0JIbIH apOUTPBIH XyBb/I TaaTail HOJIO© Y3YYJICIH IOM.
I'BY 9HAXYY KOHBEHITH 3aacaH XdM XOMKIIHHH O0auT
HoeJleesleyl Hb MOHron VYIICBIH ILIYYX33C ILMHWJBIPIIICIH
JKUIINAT X3PAr, MPEeleNeHTIIC HX3IX3H IIaNTraanax oM.
Kumssn631 myyxisdc apOUTPBIH MHUHIBIPUUT
OMeNTyYIdPX33C Tarrain3ax YHAICIAT OOJOH TYYHUH map
XYPI3T XOPXIH Talnbapiax Hb 4yXajl IOM.

Epenxuiinee apOWTpblH Taaraid, OJOHJ TaHWJI Trazap
OOJIOXBIH TYJII OPUYMH YCHWIH, OHOBUTOH XyyJbTail 000X
XIpOrToH OO0JIOBY HHY Hb JaHTaapaa XaHTajaTTail OWil oM.
ApOUTPBIH Yilll ayKuJutaraar xaMmraajicaH Oaip cyypb Oyxuit
00ANUT MPaKTUK OOJIOH LIYYXUHH LIMHIB3P, KUMIUT X3PIT
IIPELEACHTYY I Hb TalyyAbIH apOUTPBIH aXXUJUIAraa saByyiaax
ra3paa COHIOX XaMI'MiH 4yXajl XYYUH 3YWIYYIUIH HOT 10M
(oxum33:109m, @pant, Ll Berinapb, AHTIH).
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More specifically, it can be important to verify whether the
State seat of the arbitration is a signatory to the New York
Convention. Indeed, by becoming party to the Convention, a
State agrees, subject to limited grounds of refusal, to enforce
commercial arbitral awards rendered in other States. Many
contracting States have decided that they would apply the
Convention only to the recognition and enforcement of
awards in the territory of another contracting State. Thus, by
selecting a seat in a State which is party to the New York
Convention, parties provide considerable scope for the
enforcement of their awards.

The grounds for not enforcing an award are the same as the
ones for which an award may be set aside (see above).

Mongolia has been a party to the New York Convention since
1994, which is a positive sign for arbitration in Mongolia.
However, the concrete impact of this procedure will however
largely depend on the case-law adopted by Mongolian courts,
concerning for instance the interpretation and scope of the
various grounds for refusing to enforce an arbitral award.

More generally, to become an attractive and popular place of
arbitration, a modern and efficient arbitration law is required
but not sufficient. The practice and case-law developed by the
judges, which protects the arbitration process, is one of the
most relevant factor taken into consideration by parties for
the choice of the seat (ex: France, Switzerland, UK).
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